SOFTWARE LICENSE AND SERVICES AGREEMENT
This SOFTWARE LICENSE AND SERVICES AGREEMENT is entered into as of this day of Month Day, Year (the “Effective Date”) by and between NMB Solutions
LLC with its principal place of business at 555 Legget Drive, Tower A, Suite 304, Ottawa, ON CANADA K2K 2X3 (“Company”), and Client with its principal
place of business at 123 main st, Beverly Hills 90210 (“Customer”) and describes the terms and conditions pursuant to which Company shall provide
software and services to Customer. The Parties have not relied upon any promises, representations, warranties, agreements, covenants or undertakings,
other than those expressly set forth in this Agreement. “Party” or “Parties” shall mean, individually, Customer or Company as the context requires and,
collectively, Customer and Company.

GENERAL TERMS AND CONDITIONS
1.
Definitions. In this Agreement the capitalized words shall have
the meanings detailed below:
1.1 “Agreement” means this Software License and Services
Agreement, including any and all attached Schedules and Exhibits.
1.2. “Affiliate” means with respect to a Party, any entity which
controls, is controlled by, or is under common control with such Party.
1.3 “Competitor” means any third party that (a) makes commercially
available transportation and warehouse management, supply chain
planning or execution, global trade management and/or all-channel
commerce software application products similar to those offered by
Company; and/or (b) provides related services in connection with such
software applications.
1.4 “Content” means data, information, video, graphics, sound,
photographs or any other information in any form published or otherwise
made available, directly by the Customer through use of the SaaS
Service.
1.5 “Deliverable” means any item delivered or produced by Company
or required to be delivered or produced by Company as the result of
Company Professional Services. Deliverables will generally be
described in Work Orders.
1.6 “Documentation” means Company official technical manuals, in
any medium, generally made available to Company’s customers.
Documentation shall not include any marketing materials in any media
or any demonstration materials or tapes.
1.7 “Equipment” means the appropriate computer hardware
configuration or other devices, such as hand held devices, or associated
peripheral equipment and terminals required to operate the Software.
1.8 “Error” means any material verifiable and reproducible failure of
the SaaS Services to conform in any material respects to features and
functions as described in the Documentation (specifically excluding any
nonconformity resulting from force majeure or Misuse). Any problem
caused by the performance or non-performance of content,
programming or infrastructure which is not in the control of Company
also shall not be considered an Error.
1.9 “Licensed Site” means those Customer facilities designated on
an Exhibit authorized to use the Software.
1.10 “Licensed Users” means users authorized by Customer
designated on Exhibit A to use the Software. A “Named User” means
an individual identified to use the Software. A “Concurrent User” means
a user authorized to use the Software concurrently with other Concurrent
Users, limited by a maximum number of Concurrent Users at any one
time.
1.11 “Misuse” shall mean (a) any improper or unauthorized use of the
Software, modification or change of the Software without Company’s
written consent; (b) use of non-current releases of the Software where
use of a non-current release results in a potential IP Claim hereunder
and a correction has been made available to address such potential IP
Claim; (c) combining or merging the Software with any hardware or
software not manufactured and supplied by Company or not authorized
in writing by Company to be so combined or merged by Customer. For
sake of clarity, using the Software in combination with software or
hardware not provided or manufactured by the Company does not
constitute Misuse.

NMB Solutions Confidential

1.12 “Professional Services” means work performed by Company for
Customer in accordance with the terms and conditions set forth in this
Agreement and pursuant to a Work Order.
1.13 “Service(s)” refers to the Support, Additional Support, SaaS,
and/or Professional Services provided by Company.
1.14 “Software” means: (i) the Company software products designated
on an Exhibit in object code only; (ii) Company software accessed by
Customer using a SaaS Service; (iii) software Deliverables produced by
Company Professional Services; and (iv) any Upgrade that Company
may provide to Customer from time to time. The definition of Software
does not encompass Third Party Software.
1.15 “SaaS Services” means an internet based platform service hosted
for, or on behalf of, Company to provide Customer access to the service
described on the Exhibit(s) hereto subject to the terms and conditions of
this Agreement and Schedule 2.
1.16 “Subscription” means Customer’s time limited access to the
Company Software and/or SaaS Services set forth in Exhibit A.
1.17 “Support Services” means the maintenance and support
services provided by Company for the Software in accordance with the
terms and conditions set forth in this Agreement and Schedule 1.
1.18 “Third Party Software” means third party software provided by
Company, embedded in, or accessed through Software as part of its
solution for Customer. Third Party Software providers are third party
beneficiaries of this Agreement.
1.19 “Upgrade” means a release of the Software subsequent to the
initial delivery generally made available to Support Services subscribers
in which Company has incorporated: (i) changes made to correct Errors;
(ii) enhancements to provide new capabilities, or (iii) improvements to
provide better performance, together with new or revised
Documentation. It does not include new product offerings as determined
solely by Company.
1.20 “Work Order” means the Parties’ form for ordering Professional
Services, which has been completed and executed by both Parties, and
which specifies the scope and schedule of Professional Services to be
performed by Company for Customer and the applicable fees. Each
Work Order entered into hereunder shall be governed by the terms of
this Agreement.
2.
Schedules and Term. The General Terms and Conditions shall
apply to each Exhibit and Schedule attached to this Agreement, which
are incorporated herein by reference. The Agreement and Schedules
shall, to the extent possible, be interpreted so as supplement each other
and avoid any conflict between them. However, in the event of a conflict
among the Agreement documents, the Agreement documents will have
the following order of precedence, unless and only to the extent
expressly provided to the contrary elsewhere: (a) Work Orders; (b)
Exhibits; (c) General Terms and Conditions.
Schedules attached hereto are:
Schedule 1 - Support Services
Schedule 2 - SaaS Services
3.

Grant of License.

3.1 Subject to the terms and conditions of this Agreement, Company
grants to Customer a non-sublicensable, non-exclusive and nontransferable, limited right and license to use the proprietary Software
and/or SaaS Services listed on an Exhibit and any accompanying
Documentation for the Term set forth in Section 2 above. The Software
and/or SaaS Services shall only be used for Customer’s internal
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business purposes at the authorized Licensed Sites, for Licensed Users
or the otherwise defined use limitations as set forth on an Exhibit.
Customer may possess only the number of copies of on-premise
Software necessary for the type of use specified in this Agreement and
one non-productive use copy for backup, testing and archival purposes
provided that all proprietary markings, titles, trademark, symbols,
copyright notices and other legends that appear on the original Software
and Documentation are reproduced on such copy. Company shall at all
times retain ownership of all Software, Documentation and any copies
thereof.
Company shall have no liability for the unavailability of or delays relating
to the SaaS Service arising from any delays, acts or omissions of any
internet or connectivity service provider, errors in third party software or
hardware, products not provided by Company, delays or interruption
arising as a result (in part or in whole) of causes beyond Company’s
reasonable control. Company reserves the right to make changes and
Upgrades to the functionality of the SaaS Service from time to time.
3.2 Following execution of this Agreement, unless other methods of
delivery are specified in writing in Exhibit A, Company will provide
Customer with access codes to the Software. Delivery of on premise
Software will be complete and irrevocable acceptance of the Software
will occur when Company first furnishes the access codes to Customer
(“Delivery Date”). Where physical delivery is identified, Customer shall
(i) obtain all licenses required to import the Software; (ii) clear the Software
through local customs promptly upon their arrival; and (iii) pay all customs
duties and other charges assessed on such importation. The Delivery Date
and irrevocable acceptance for such physically delivered Software shall be
the date the Software is delivered to Customer. If physical delivery is
specified then all orders will be FOB shipping point. Customer will be
invoiced for the freight charges in accordance with Company’s then-current
shipping policies. Commencement of the Term for SaaS Services shall be
the Effective Date unless otherwise provided in Exhibit A.
3.3 The scope of the license set forth on an Exhibit may not be
modified by Customer without the prior written consent of Company,
which cannot be unreasonably withheld or delayed, provided Customer
makes timely payment of additional fees required thereby.
3.4 The Software and/or Services may only be used by Customer and
its Affiliates and each of their authorized employees, consultants and
agents (but excluding Competitors) who have a need to access and use
such solely for use permitted pursuant to this Agreement, provided that
such employees, consultants and agents agree to be bound by the terms
of this Agreement. Customer shall be responsible for any and all acts
and omissions of such authorized users to the same extent as if such
action or omission were the action or omission of Customer. Except as
expressly permitted by Company, and subject to an additional fee,
Customer may not permit access to the Software and/or Services to a
Competitor. Customer acknowledges and agrees that it has made its
own evaluation in deciding to license the SaaS Software and/or Services
hereunder and has not relied on the future availability of any specific
features and/or functionality.
4.

License Restrictions and Representations.

4.1 Customer agrees that it will not itself, or through any parent,
subsidiary, affiliate, agent or other third party:
(a) sell, lease, loan, assign, convey, license, sublicense, encumber or
otherwise transfer (except for temporary transfer in the event of a
computer malfunction) the Software or Documentation except as
expressly set forth herein;
(b) decompile, disassemble, or reverse engineer any portion of the
Software or attempt to discover any source code or underlying ideas or
algorithms of any Software;
(c) except as expressly set forth in this Agreement, use the Software
to provide processing services to third parties, or otherwise use or allow
others to use the Software for the benefit of any third party in a
commercial timesharing, rental, sharing arrangement, or other “service
bureau” basis;
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(d) remove any product identification, trademark, copyright,
confidentiality, proprietary or other notice contained on or within the
Software or Documentation; or
(e) modify or create a derivative work from the Software or any portion
thereof, except to the extent that the Software provides for usermodifiable components (should Customer’s use of the Software result
in a derivative work, Company shall own such derivative work).
4.2 Customer acknowledges and agrees that it has made its own
evaluation in deciding to license the Software and/or Services hereunder
and has not relied on the future availability of any specific features
and/or functionality. Customer accepts the Software as delivered and is
not relying on the development of any future customizations or
modifications.
5. Ownership. Customer acknowledges that all intellectual property
rights in the Software, Documentation, Services are owned by and
retained by Company and/or its licensors, as applicable, and any work
arising from or created, produced or developed by Company (whether
alone or jointly with others) under or in the course of this Agreement,
including those arising from the performance of Services, shall
immediately upon creation or performance vest absolutely in and shall
be and remain the sole and exclusive property of Company, and
Customer shall acquire no right, title or interest in and to the same,
except for the limited rights expressly granted in this Agreement.
Despite the foregoing, any use by Company of Customer’s logos, marks
and other intellectual property belonging to Customer will always remain
the property of the Customer, even when combined with any Software,
Documentation and Services of the Company.
6.
Services.
6.1 This Agreement does not set forth the Professional Services
required by Customer. If Customer engages Company to provide
Professional Services, then Customer and Company will mutually
develop and approve a Work Order in connection with the Professional
Services to be provided, which shall be governed by the terms of this
Agreement. Such Work Order may be amended from time to time upon
mutual agreement of the Parties. Company may terminate a Work
Order, in whole or in part, for convenience upon five (5) business days
prior written notice if Customer has not authorized all work to begin
under such Work Order within thirty (30) calendar days of its effective
date. The Parties agree that Company may use its Affiliates or
contractors to perform Services. Professional Services fees shall be due
and payable as set forth in the applicable Work Order. Company
reserves the right to increase its Professional Services rates at any time
upon prior notice; such rate increase shall not apply to Work Orders then
in effect.
6.2 Each Party shall assign a representative who shall have the
principal responsibility for overseeing and managing the performance by
such Party under this Agreement and who shall be the primary point of
contact for and person authorized to issue to and receive
communications from the other Party in relation to the implementation
process. The Parties may substitute others in this position upon prior
notice to the other Party. Each Party’s representative shall dedicate
such time as needed to perform that Party’s obligations in accordance
with the Work Order.
7.

Third Party Software & Equipment.

7.1 Customer shall be responsible for: (i) providing the Equipment and
utilities to adequately support the proper operation of the Software and
Services including without limitation, modems, servers, hardware,
software, network and communication services; (ii) providing the
necessary backup, recovery and reboot services for its Equipment; and
(iii) appointing personnel to a project team for the purpose of learning
and using the Software and Services.
7.2 All Third Party Software warranties and representations of any
kind, express or implied, are provided directly to Customer or passed
through Company to Customer. Customer agrees to observe the terms
of any license or applicable end user license agreement for Third Party
Software and Company shall have no liability for Customer’s negligent
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use of any Third Party Software or any violation of any end user license
agreements that govern such, provided the Company is not in breach
with respect to its own obligations with respect to their use and provision
of Third Party Software provided to Customer.
8.
Fees, Payments and Taxes.
8.1 In consideration of the License granted herein, Customer shall pay
to Company the fees set forth on the Exhibit(s). Licensed Software and
SaaS Services Subscription Fees and fees for other Services and Third
Party Software are due and payable as set forth in the applicable
Schedule or Exhibit. Invoices are due and payable within thirty (30) days
of receipt of a Company invoice. Unless otherwise provided, any
charges for a partial month's services will be prorated on a thirty (30)
day month. Customer shall pay interest at one percent (1%) per month
on any undisputed invoice amount Customer fails to pay within thirty (30)
days of the date of invoice, calculated from invoice date. Interest shall
continue to accrue on all unpaid amounts until the point at which they
are paid in full. If Customer has a good faith dispute on any invoice
issued, it shall promptly so notify Company of the basis of its good faith
dispute. The currency for payments made under this Agreement shall
be the local currency of the country where Company is located.
8.2 Customer agrees to reimburse Company for all written, preapproved, reasonable, out-of-pocket expenses Company incurs in
providing Software and Services including, but not limited to,
transportation, airfare, lodging, rental vehicles and meals.
Reimbursement of such expenses shall only occur upon presentation of
detailed and corresponding receipts.
8.3 Company reserves the right, upon written notice to Customer, to
temporarily or permanently discontinue Customer’s access to all
Services and/or Software if any payment not disputed in good faith is
overdue by more than thirty (30) days and Company shall not be
responsible to Customer for any damages, losses, costs and expenses
caused by such discontinuation. Upon request Customer agrees to
reimburse Company for any collection fees, including reasonable
attorney fees, incurred by Company in enforcing its rights under this
Agreement.
8.4
The prices for all fees as shown hereunder are exclusive of any
local, state or federal tax, levy, tariff, sales tax, fees, customs or duties
(foreign or domestic) required by law or any regulatory authority or which
are assessable against such Product by any government agency, all of
which shall be payable by Customer to the extent that Customer is
required by law to pay the relevant tax authority for such tax. Neither
Party shall have any obligation to pay any tax which is not directly
imposed on such party, including, without limitation, income, franchise,
property and gross receipts taxes imposed on such party's net income,
net worth, property or revenue.
9.

Termination.

9.1 A Party may terminate this Agreement: (i) if the other Party is in
material breach of this Agreement and such breach is not cured within
ten (10) business days, of written notice of such breach; or (ii) if the other
Party ceases business activities, becomes insolvent, is unable to meet
payment obligations, makes an assignment for the benefit of creditors,
becomes subject to winding down proceedings or the direct control of a
trustee, receiver or similar authority. In addition, the Parties agree that
within 90 days of the “Go Live Date”, being the date that the Software
has been fully integrated and is no longer in a test environment,
Customer may give written notice to Company to terminate the
Agreement and all fees incurred after such date of termination will cease
without penalty subject to terms as shown in 9.2.
9.2 Termination will become effective immediately on the date set
forth in the written notice of termination and any payment obligations
under this Agreement shall immediately become due and owing.
Termination of this Agreement will not relieve either Party from any
obligation existing at the time of termination or which may accrue post
termination; including, without limitation, the provisions regarding the
treatment of Confidential Information.
9.3 Upon termination of this Agreement, all licenses granted
hereunder shall terminate and Customer shall cease all use of the
applicable Software, Third Party Software or Service. Upon request, a
Party shall return or certify the destruction of the other’s Confidential
Information, and all copies thereof, in its possession and return or
destroy all applicable Third Party Software, Documentation, Software,
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derivative works, in whole or in part, and all copies thereof in its
possession or control. For avoidance of doubt, Company shall only be
required to return a copy of any Customer data contained in the SaaS
Services, and the amount of such data will be subject to the then-existing
Company data retention policy. Company’s obligation to return or
destroy Confidential Information shall not apply to copies of Customer’s
Confidential Information made as a matter of routine technology backup
pursuant to document retention and disaster recovery policies and
procedures or to the retention of records as required by any applicable
law and/or regulation, such as banking regulations, for so long as
required by such laws/regulations. Any Confidential Information that is
not returned or destroyed shall be kept confidential.
9.4 Termination is not an exclusive remedy and all other remedies,
including injunctive relief, will be available whether or not termination
occurs.
9.5 If changes in applicable law, regulation, rule or order materially
affect delivery of Services hereunder, then the Parties will negotiate in
good faith appropriate changes to the Services or fees. If the Parties are
unable to reach an understanding within 30 days after Company’s
written request of renegotiation: (i) Company may, effective upon written
notice to Customer, pass through any increased costs of delivery, and
(ii) Customer may, within 30 days following receipt of such written notice,
terminate Services upon 30 days’ written notice to Company without
further liability.
10.

Indemnification.

10.1 Company indemnity. Company will indemnify and hold Customer
harmless from and against any claims brought against Customer by a
third party which claim specifically alleges that the Software (the form
supplied to Customer by Company and when used in accordance with
this Agreement) infringes or violates the intellectual property rights of
any third party (an “IP Claim”) and Company will pay those costs and
damages finally awarded or settled (upon settlement terms acceptable
to Company) against Customer based on such IP Claim provided that:
(i) Customer notifies Company in writing no later than thirty (30) days
after becoming aware of such IP Claim but in no case later than
reasonably required to prevent Company’s ability to defend such IP
Claim from being prejudiced; [(ii) Company has sole control of the
defense and all related settlement negotiations and Customer does not
make any admission or disclosure or otherwise take any action
prejudicial to Company;] and (iii) Customer provides Company with the
assistance, information, and authority reasonably necessary to perform
Company’s obligations.
10.2 Company will have no liability for any claim of infringement to the
extent that the IP Claim results from: (i) failure of Customer to implement
any Upgrade to the Software, if the IP Claim would have been avoided
by the use of such Upgrade and the Customer was informed of such; (ii)
combination of the Software with any information, design, specification,
instruction, software, data, or material not provided by Company; (iii) use
of the Software in combination with third party products, including
hardware and software; (iv) Customer’s use of the Software in any
manner not permitted by this Agreement; (v) materials or specifications
provided by Customer or its agents; or (vi) modifications or maintenance
of the Software by a party not authorized by Company.
10.3 If a final judgment is entered against Customer on any such IP
Claim, or if in Company’s reasonable opinion Customer is likely to
become subject to a successful IP Claim, then Customer shall permit
Company, at Company’s option and expense, either to (i) modify the
Software to be non-infringing while providing functionally equivalent
performance; (ii) obtain for Customer a license to continue using the
allegedly infringing Software; or (iii) require return of the allegedly
infringing Software and all rights thereto from Customer whereupon the
Customer will be entitled to recover a refund of any unused portion of
any prepaid Subscription Fees. THE FOREGOING PROVISIONS OF
CLAIM.
10.4 Customer Indemnity. Customer agrees to indemnify and hold
Company harmless from and against costs, fees and damages, arising
out of a claim by a third party that any Content infringes or violates the
intellectual property rights of any third party, and Customer will pay
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those costs and damages finally awarded or settled (upon settlement
terms acceptable to Customer) against Company based on such IP
Claim provided that: (i) Company notifies Customer in writing no later
than thirty (30) days after becoming aware of such IP Claim but in no
case later than reasonably required to prevent Customer’s ability to
defend such IP Claim from being prejudiced; (ii) Customer has sole
control of the defense and all related settlement negotiations and
Company does not make any admission or disclosure or otherwise take
any action prejudicial to Customer; and (iii) Company provides
Customer with the assistance, information, and authority reasonably
necessary to perform Customer’s obligations. THIS SECTION 10
CONSTITUTES THE ENTIRE LIABILITY OF THE PARTIES AND THE
EXCLUSIVE REMEDY WITH RESPECT TO ANY INFRINGEMENT.
11.

Limited Warranty.

11.1 Company is a Microsoft ISV Partner and as such Company has a
contractual agreement with Microsoft to maintain and update
Company’s ISV solutions for Microsoft Dynamics 365 Finance and
Operations in accordance with Microsoft’s certification and update
policies. Company’s ISV solutions have been certified by Microsoft and
are available through Microsoft AppSource. Company’s Dynamics 365
modules are distributed to the Customer through Microsoft’s LifeCycle
Services. Company will provide the Customer with sixty (60) days’ notice
prior to the contractual agreement between the Company and Microsoft
being changed or terminated.
11.2 Company is a strategic partner of BluJay Solutions Inc. (“BluJay
Solutions”) and warrants the Company’s ISV solutions are maintained in
compliance with the most current version of BluJay Solutions’
applications designed to interface with the solution the Customer has
licensed from the Company. Company will provide the Customer with
sixty (60) days’ notice prior to the partnership agreement between the
Company and BluJay Solutions being changed or terminated.
11.3 Company warrants to Customer that: (i) the unmodified installed
licensed Software will perform substantially in accordance with the
Documentation in effect at the Effective Date for a period of one year
from the Delivery Date; (ii) Professional Services will be performed in a
professional and workmanlike manner; and (iii) SaaS Services will be
provided in a manner consistent with industry standards throughout the
Term. Customer’s sole and exclusive remedy and Company’s sole and
exclusive obligation for a breach of the foregoing warranties shall be for
Company to re-perform the Services or undertake at its own expense to
correct the non-conforming portion of the Service or Software provided
Customer (i) notifies Company of the deficiency within the warranty
period, and (ii) has installed all updates provided by Company to
Customer. THE FOREGOING ARE CUSTOMER’S SOLE AND
EXCLUSIVE REMEDIES FOR BREACH OF WARRANTY.
11.4 Company’s warranty obligations as set forth above are made to
and for the sole benefit of Customer and shall be enforceable against
Company only if: (a) the Software has been properly installed and the
Software and Services have been used only in accordance with the
Documentation and this Agreement; (b) Customer has not made or
caused to be made modifications, alterations or additions to the
Software or Services; (c) problems with the Software or Services did not
arise out of a product not licensed or provided by Company; and (d)
Customer is not in breach of the Agreement.
11.5 OTHER THAN AS PROVIDED IN THIS AGREEMENT, ALL
SOFTWARE AND SERVICES AND ANY THIRD PARTY PRODUCTS
OR SERVICES PROVIDED HEREUNDER, ARE PROVIDED “AS IS.”
THE EXPRESS WARRANTIES IN THIS AGREEMENT ARE IN LIEU
OF, AND COMPANY DISCLAIMS, ALL OTHER WARRANTIES,
CONDITIONS, OR REPRESENTATIONS (EXPRESS OR IMPLIED,
ORAL OR WRITTEN), RELATED TO THIS AGREEMENT, WHETHER
ARISING BY LAW, CUSTOM OR USAGE IN THE TRADE, COURSE
OF DEALING, OR OTHERWISE, INCLUDING, BUT NOT LIMITED TO,
IMPLIED WARRANTIES OF NON-INFRINGEMENT, TITLE,
MERCHANTABILITY, AND FITNESS OR SUITABILITY FOR ANY
PURPOSE (WHETHER OR NOT COMPANY OR A THIRD PARTY
SOFTWARE, EQUIPMENT OR HARDWARE SUPPLIER IS AWARE
OF ANY SUCH PURPOSE).
COMPANY MAKES NO
REPRESENTATION OR WARRANTY REGARDING, WITHOUT
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LIMITATION, THE SECURITY, INTEGRITY, OR EFFICIENCY OF THE
SOFTWARE OR SERVICES, THAT THE COMPANY SERVICES OR
SOFTWARE WILL OPERATE WITHOUT INTERRUPTIONS OR
ERRORS OR THAT DEFECTS ARE ALL CORRECTABLE. COMPANY
MAKES NO REPRESENTATION OR WARRANTY THAT
CUSTOMER’S USE OF THE COMPANY SOFTWARE OR SERVICES
WILL BE IN COMPLIANCE WITH EVERY APPLICABLE LAW OR
REGULATION WITH WHICH CUSTOMER MAY BE REQUIRED TO
COMPLY. Customer acknowledges that Company is not responsible for
and will have no liability for any products or services provided by any
person or entity other than Company, including items supplied or
services performed by Customer or Customer’s agent.
12. Limitation of Liability.
12.1 IN NO EVENT WILL EITHER PARTY OR ITS LICENSORS BE
LIABLE FOR ANY SPECIAL, INDIRECT, INCIDENTAL, PUNITIVE, OR
CONSEQUENTIAL LOSSES OR DAMAGES (INCLUDING, WITHOUT
LIMITATION, LOSS OF REVENUE OR PROFITS, FAILURE TO
REALIZE SAVINGS, COMPUTER FAILURE OR OTHER BENEFITS)
RELATED TO THIS AGREEMENT, WHETHER BASED IN
CONTRACT, WARRANTY, INDEMNITY, TORT, NEGLIGENCE,
STRICT LIABILITY, OR ANY THEORY AT LAW OR IN EQUITY, EVEN
IF IT HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSSES
OR DAMAGES.
THE MAXIMUM AGGREGATE LIABILITY
HEREUNDER (WHETHER IN TORT, CONTRACT OR ANY OTHER
FORM OF LIABILITY) FOR DAMAGES OR LOSS, HOWSOEVER
ARISING OR CAUSED, WHETHER OR NOT ARISING FROM EITHER
PARTY’S NEGLIGENCE, SHALL IN NO EVENT BE GREATER THAN:
100% OF THE FEES PAID OR PAYABLE BY CUSTOMER TO
COMPANY FOR THE LICENSED SOFTWARE OR SERVICE THAT IS
THE SUBJECT OF SUCH LIABILITY IN THE SIX (6) MONTH PERIOD
IMMEDIATELY PRECEDING THE CLAIM FOR SUCH LIABILITY. , To
the fullest extent permitted by applicable law, except for actions for
nonpayment and violations of intellectual property rights, no claim, suit,
action or proceeding relating to this Agreement may be brought by either
Party more than twelve (12) months after the cause of action was made
aware to such Party.
12.2 NOTWITHSTANDING SECTION 12.1. ABOVE, THE MAXIMUM
AGGREGATE LIABLITY FOR CLAIMS RELATING TO: (A)
INTENTIONAL BREACHES OF CONFIDENTIALITY UNDER SECTION
14 OF THIS AGREEMENT; (B) CLAIMS ARISING FROM A PARTY’S
GROSS NEGLIGENCE OR WILLFUL OR WANTON MISCONDUCT;
OR (C) CLAIMS ARISING FROM FRAUD OR MISREPRESENTATION
BY A PARTY SHALL BE FIVE HUNDRED THOUSAND DOLLARS
($500,000.00).
13. Audit Rights.. Within thirty (30) days of Company’s request,
Customer agrees to provide a true and correct written certification
signed by a Customer officer that Customer is in compliance with the
license terms set forth in Section 3 and the Exhibit(s). If freight spend
paid to parcel courier (excluding tax) exceeds the allowable amount as
shown in Exhibit A, the parties will mutually agree upon an increase in
Subscription fees to be paid to Company. .Should the Customer not be
able to provide such certification, Customer shall promptly notify
Company and the Parties will work in good faith to bring Customer into
compliance by paying any deficiency in any amounts due to Company.
For avoidance of doubt, unless agreed between the Parties, Customer
shall not be permitted to decrease any minimum Software usage
commitment or original license scope as a result of an audit.
14. Confidentiality.
14.1 In this Agreement, “Confidential Information” means all
documents, software, reports, data, records, forms and other materials
obtained by one Party (the “Receiving Party”) from the other Party (the
“Disclosing Party”): (i) that have been marked as confidential; (ii)
whose confidential nature has been made known by the Disclosing Party
to the Receiving Party; or (iii) that due to their character and nature, a
reasonable person under like circumstances would treat such material
as confidential.
14.2 Each Party acknowledges that Confidential Information constitutes
valuable trade secrets and each Party agrees that it shall use the
Confidential Information of the Disclosing Party solely in accordance
with the provisions of this Agreement and the Receiving Party agrees
that it shall not disclose, or permit to be disclosed, the Disclosing Party’s
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Confidential Information, directly or indirectly, to any third party without
the Disclosing Party’s prior written consent. Notwithstanding the
foregoing, Company may disclose Confidential Information to (1) its
employees, subcontractors, agents; (2) those having a need to know the
Confidential Information for the purpose for which it was disclosed or
otherwise for the benefit of the Customer; (3) entities controlled by,
under common control or controlling it; and (4) those who have an
obligation not to further disclose the Confidential Information. Each Party
agrees to exercise due care in protecting the Confidential Information of
the Disclosing Party from unauthorized use.

16.2 In the event of a divestiture by Customer of any entity using the
Software or Services, Company agrees that the divested entity may
continue to use the Software or Services pursuant to the terms of this
Agreement for a period not to exceed sixty (60) days from the divestiture
date. During this period, Customer and the divested entity shall enter
into good faith negotiations to establish a new agreement with Company
for the use of the Software or Services. If Company and the divested
entity do not enter into an agreement within sixty (60) days of the
divestiture, the divested party’s right to use the Software and Services
shall immediately cease.

14.3 Neither Party bears responsibility for safeguarding information that
it can document in writing: (a) is in the public domain through no fault of
its own, (b) was properly known to it, without restriction, prior to
disclosure by Disclosing Party, (c) was properly disclosed to it, without
restriction, by another person with the legal authority to do so, (d) is
independently developed by Receiving Party without use or reference to
Disclosing Party’s Confidential Information or (e) is required to be
disclosed pursuant to a judicial or legislative order or proceeding in
which case the Receiving Party shall provide Disclosing Party with prior
notice of the intended disclosure.

16.3 If Customer is party to a merger, reorganization, acquisition or the
like with a third party (“Event”), Customer shall notify Company within
thirty (30) days of the Event. Customer’s continued use of the Software
or Services after the Event is limited to the same number of Licensed
Sites and/or Licensed Users that existed prior to the Event, even if such
rights included unlimited Licensed Sites and/or Licensed Users which in
such case unlimited will be frozen at the number being used at the time
of the merger, reorganization, acquisition or the like. Unless the
surviving entity of the Event enters into a license agreement with
Company for additional Licensed Sites or Licensed Users, no additional
Licensed Sites or Licensed Users are authorized by Company for
Customer’s use. For purposes of this Section, a license fee for any
additional Licensed Sites or Licensed Users shall be negotiated in good
faith after the Event with consideration given to the license fee then in
effect and the number of Licensed Sites and Licensed Users existing at
the time of the Event. Should the Parties fail to agree on the number of
existing Licensed Sites or Licensed Users at the time of the Event,
Company may audit Customer’s applicable records to determine the
actual number of Licensed Sites and Licensed Users and Customer
agrees to cooperate fully in all respects with the audit.

14.4 In the event of actual or threatened breach of the provisions of
Section 3 (Grant of License), Section 4 (License Restrictions and
Representations) and/or Section 14 (Confidentiality), the non-breaching
Party will be entitled to immediate injunctive and other equitable relief,
in addition to all other remedies, without bond and without the necessity
of showing actual damage. These confidentiality obligations shall
survive termination of the Agreement.
14.5 Company may use information on the goods (items, quantities,
value, and the like) and data about the import country/export country and
goods that Customer processes through the licensed Software and
SaaS Services in an aggregate, de-identified manner (“Aggregated
Data”) for benchmarking purposes, in the review and development of
current and future products, to analyze product usage, and other similar
purposes. Aggregated Data will not identify Customer or any individual.
Aggregated Data will not be considered Customer Confidential
Information.
15. Data Protection. As part of the SaaS Service, Company shall
implement reasonable security procedures consistent with prevailing
industry standards to protect Customer data from unauthorized access
(the "Security Standard"). Provided that Company is in compliance with
the Security Standard, the Parties agree that Company shall not, under
any circumstances, be held responsible or liable for situations (i) where
data or transmissions are accessed by third parties through illegal or
illicit means, or (ii) where the data or transmissions are accessed
through the exploitation of security gaps, weaknesses, or flaws unknown
to Company at the time. Within a reasonable amount of time after
confirming any access to Customer data by unauthorized third parties,
Company will report such to Customer and Company will use
reasonable efforts to remedy any breach of security that permitted such
unauthorized access. Customer shall be solely responsible for acquiring and
maintaining technology and procedures for securing its link to the Internet.
Company will implement reasonable security measures to comply with
applicable laws relating to data protection, privacy and security, when
processing Personal Data under this Agreement. For the purposes of
this Agreement, “Personal Data” shall mean personal data as defined by
applicable country laws. Except to the extent necessary for Company to
perform its obligations under the Agreement, Company will keep
Personal Data confidential and will have no rights to Personal Data.
16.

Assignment, Divestiture, Acquisition

16.1 The Agreement shall be binding upon and inure to the benefit of
the parties and their respective successors and assigns. Customer may
assign this Agreement in whole without Company’s consent but with
notice within thirty (30) days of such Assignment to the Company to an
affiliated entity or to the surviving entity in a merger, acquisition, or
similar transfer of all or substantially all of Customer’s stock or assets so
long as assignee is not a competitor of Company. Any prohibited
assignment or sublicense of this Agreement is void.

17.
Publicity. Neither Party may use the other Party’s name or logo
in press releases, product brochures, financial reports and other
promotional materials in any media without the other party’s prior written
approval, and on a case by case basis.
18. Notice. Any notice or communication required or permitted to be
given hereunder may be delivered by hand, deposited with an overnight
courier, sent by email or facsimile (provided delivery is confirmed), or
registered or certified mail, return receipt requested, in each case to the
address set forth on the initial page hereof or at such other addresses
as shall be designated in writing by either Party to the other in
accordance with this Section.
19. Export Controls. Customer acknowledges that the Software and all
related technical information, documents and materials are subject to
export controls under the U.S. Export Administration Regulations and
the applicable export controls of the territory, including any changes to
those regulations that take effect after the Effective Date. Customer will
(a) comply strictly with all legal requirements established under these
controls; (b) cooperate fully with Company in any official or unofficial
audit or inspection that relates to these controls; and (c) not export, reexport, divert or transfer, directly or indirectly, any such item or direct
products thereof to any country that is embargoed.
20. Ethics. The Parties agree to comply with all applicable legal and
ethical requirements and have each of their respective, contractors
employees, suppliers and representatives comply with the same legal
and ethical requirements.
21.

Miscellaneous.

21.1 Neither Party will incur any liability to the other on account of any
loss or damage resulting from any delay or failure to perform all or any
part of this Agreement if this delay or failure is caused, in whole or in
part, by events, occurrences, or causes beyond its control and without
negligence of the Parties. Such events, occurrences or causes will
include, without limitation, acts of God, strikes, lockouts, riots, acts of
war, earthquakes, fire and explosions, but the ability to meet financial
obligations is expressly excluded.
21.2 Any waiver of the provisions of this Agreement or of a Party’s
rights or remedies under this Agreement must be in writing to be
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effective. Failure, neglect or delay by a Party to enforce the provisions
of this Agreement or its rights or remedies at any time will not be
construed to be deemed a waiver of this Party’s rights under this
Agreement and will not in any way affect the validity of the Agreement
or prejudice this Party’s right to take subsequent action.
21.3 If any term, condition or provision in this Agreement is found to
be invalid, unlawful or unenforceable to any extent, the Parties shall
endeavor in good faith to agree to such amendments that will preserve,
as far as possible, the intentions expressed in this Agreement. If the
Parties fail to agree on such an amendment, such invalid term, condition
or provision will be severed from the remaining terms, conditions and
provisions, which will continue to be valid and enforceable to the fullest
extent permitted by law.
21.4 This Agreement contains the entire agreement of the Parties with
respect to the subject matter of this Agreement and supersedes all
previous
agreements,
communications,
representations
and
understandings either oral or written between the Parties. This
Agreement may be modified only in writing, signed by the authorised
representatives of each of the Parties.
21.5 Each Party acknowledges that the other Party’s employees are
critical to servicing its customers and that each Party has expended
substantial resources in recruiting and training its employees.
Therefore, each Party agrees not to solicit, employ, or otherwise engage
the other Party’s employees with whom there was Substantial Contact
(as that term is defined below) under this Agreement and for a period of
twelve (12) months following the employee’s last day of employment
with his/her respective employer. “Substantial Contact” is defined as
a Party’s interaction with the other Party’s employee where such
employee had material involvement with the project plan or Services
during the last twelve (12) months prior to the employee’s last day of
employment with his/her respective employer.
21.6 No terms, provisions or conditions of any purchase order,
acknowledgement or other business form that either Party may use in
connection with the acquisition or licensing of the Software or Service
will have any effect on the rights, duties or obligations of the Parties
under, or otherwise modify, this Agreement, regardless of any failure of
a Party to object to such terms, provisions or conditions.
21.7 Under no circumstances shall this Agreement be construed or
interpreted as an exclusive dealing arrangement. Subject to the
provisions of this Agreement as to confidentiality, Company may provide
any service or sell any products to any other parties.
21.8 This Agreement and any Schedules, including any amendments
thereto, to this Agreement may be executed by the Parties to this
Agreement individually or in any combination, in one or more
counterparts, each of which shall be an original. Execution and delivery
of this Agreement and any Schedules by the Parties shall be legally valid
and effective through: (i) executing and delivering the paper copy of the
document; (ii) transmitting the executed paper copy of the document by
facsimile transmission, or electronic mail in “portable document format”
(“.pdf”) or other electronically scanned format; or (iii) creating,
generating, sending, receiving or storing by electronic means this
Agreement and any Schedules or amendments, the execution of which
is accomplished through use of an electronic process associated with
this Agreement, and executed or adopted by a Party with the intent to

execute this Agreement (i.e., “electronic signature” through a process
such as DocuSign®).
21.9 Provisions concerning the Parties’ rights and obligations which by
the content of the provision operate after termination or which are
necessary to enforce any right will survive termination of this Agreement.
21.10 If a dispute should arise, the Parties agree to first attempt to
resolve the dispute during a meeting between both Parties’ project
representatives. If this meeting does not resolve the dispute, then the
dispute will be submitted to the respective senior executive for the
functional department of each Party. The senior executives shall meet
within ten (10) business days from the date the dispute was submitted
to them. If the dispute remains unresolved after this meeting, either
Party shall have the right to commence any legal proceeding as
permitted by law. This Agreement will be interpreted and construed
pursuant to the laws of the Province of Ontario and Canada without
regard to any choice or conflict of law provisions and the Parties
irrevocably agree to submit to the exclusive jurisdiction of the courts of
Ontario. Notwithstanding the foregoing, (i) for an action brought in
Europe, the Middle East or Africa, this Agreement shall be governed by
and construed in accordance with English law and the Parties
irrevocably submit to the exclusive jurisdiction of the Courts of England
and Wales for the purpose of hearing and determining any dispute
arising out of this Agreement and for the purpose of enforcement of any
judgment against their respective assets; (ii) for an action brought in Asia
Pacific this Agreement shall be governed by and construed in
accordance with the laws of Singapore, without reference to its choice
of law rules and all disputes arising out of or relating to this Agreement
will be settled by arbitration before a single arbitrator under the
commercial arbitration rules of the International Chamber of Commerce
in effect at the time such claim is submitted to arbitration. The arbitrator
will be a person having experience with and knowledge of the computer
software business and the language of the arbitration will be English.
The arbitrator will not have any authority to make any ruling, finding, or
award that does not conform to this Agreement. Each Party will bear its
own costs, fees, and expenses associated with any arbitration, except
that the Parties agree to split equally the costs and expenses of the
arbitrator or panel and the conduct of the arbitration itself. The arbitral
award will be final and binding on all Parties and may be entered as a
judgment and enforceable by any court of competent jurisdiction; and
(iii) for an action brought in Canada this Agreement shall be governed
by and construed in accordance with the laws of the Province of Ontario
and the laws of Canada applicable therein, without reference to its
choice of law rules. Customer and Company hereby irrevocably waive, to
the fullest extent permitted by law, all rights to trial by jury in any action,
proceeding or counterclaim arising from or relating to this Agreement.
21.11 The Uniform Computer Information Transaction Act shall not
apply to this Agreement. This Agreement shall not be construed in favor
of or against either Party on account of drafting. Company and Customer
are independent contractors and this Agreement shall not establish any
fiduciary relationship or other relationship of partnership, joint venture,
employment, franchise or agency between them. Neither Party has the
authority to bind the other or incur obligations on the other’s behalf
without the other’s prior written consent.

The undersigned certify that they are authorized to accept and execute this Agreement on behalf the respective Parties. Accepted and agreed:
Client

NMB SOLUTIONS LLC

By:

By:

Name:

Name:

Title:

Title:
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